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STATEMENT OF ISSUES 

PRESENTED FOR REVIEW 
(1) Where Appellant failed to reactivate its formerly operative 
UHF station on Channel 16 because of the pendency of Commission 
proceedings specifically involving issues as to whether reacti- 
vation of such channel by any permittee would be jeopardized by 
proposed competitive CATV operations, were the Commission's 
rulings that Appellant's failure to reactivate Channel 16 was 
oceasioned by causes under Appellant's control, and that there 
were no issues of material fact requiring evidentiary hearing, 
arbitrary, capricious and without rational basis? 
(2) In refusing to consider the circumstances set forth in Ques- 
tion (1) as relevant to a determination of whether there were 
"other matters sufficient to justify an extension," within the 
meaning of the Commission's Rule 1.534(a), did the Commission act 
arbitrarily, capriciously and without rational basis in denying 
the requested extension? 


(3) In refusing to consider, in connection with the determination 


of whether there were "other matters sufficient to justify an 


extension,” activities and expenditures by Appellant looking towards 
reactivation of Channel 16, did the Commission act arbitrarily, 
capriciously and without rational basis in denying the requested 
extension? 


This case has not been before this Court on any prior 


occasion. 


REFERENCES TO RULINGS 


The rulings by the Commission which form the basis 


for this appeal are two Memorandum Opinions and Orders in the 


proceeding of Channel 16 of Rhode Island, Inc. 
The first Memorandum Opinion and Order released April 8, 


1969 (FCC 69-304, 17 FCC2d 5, 15 RR2d 1143), denied Channel 16's 


request for extension of its construction permit. 
The second Memorandum Opinion and Order, released July 17; 
1969 (FCC 69-771, 18 FCC2d 586, 16 RR2d 907), denied Channel 16's 


petition for reconsideration of the initial opinion. 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 23,399 


CHANNEL 16 OF RHODE ISLAND, INC. Appellant 


Ve 


FEDERAL COMMUNICATIONS COMMISSION, Appellee 


On Appeal From Order of the 


Federal Communications Commission 


BRIEF FOR APPELLANT 


STATEMENT OF THE CASE 

Appellant was authorized in 1953 to construct UHF Station 
WNET on Channel 16 in Providence, Rhode Island. In 1954, upon 
completion of construction, Appellant was granted operating 
authority pursuant to which it operated Station WNET for more 
than seventeen (17) months. In July of 1955, however , broadcasting 
was suspended for reasons set forth in a statement dated July 5, 
1955, filed by Appellant with the Commission. (Foo file BPCT-1597, 
g.A.4- 7a). Appellant routinely applied for several six month 
extensions of its permit which were routinely granted. However, 
the Commission took no action on the fourth application filed in 
September 1956, until March 18, 1965, when it ordered a consolidated 
oral argument on Appellant's and a number of other pending applica- 
tions for extension of permits. On June 19, 1965, after oral 
argument, the Appellant's application was granted, on condition 
that an application for modification of the original construction 
permit be filed within 60 days. (Joe L. Smith Inc. , et al, 5 RRed 
582).* Appellant filed the application for modification on August 26, 
1965. The application, as later amended, was not acted on until 


ADF | 
January 25, 1968, when it was granted. (R. 33). During the pendency 


of the application, certain pertinent events (described below) 


occurred. 
-On June-5, 1967, Vision Cable Company of Rhode Island, Inc::- 
gave notice of its intention to operate an extensive cable TV.net- -: - 


work in the Providence area, importing signals from a group of 


¥A11 citations to "RR" or "RR2d" refer to the series Pike 
& Fischer Radio Regulation. 


4.75 


stations in the Boston and Worcester markets. (R. 34, 62-64). 
Appellant filed a pleading, joining in the opposition filed by 
another Providence television station, urging an evidentiary 
hearing on Vision Cable's proposal by reason of the potentially 
destructive competition to Appellant's station. (R. 66-73, 81-82). 
The Commission, by Memorandum Opinion and Order, adopted December 13, 
1967 and released December 21, 1967, directed that action on Vision 
Cable's proposal be held in abeyance for six months, stating that 
it was granting Appellant's modified construction permit applica- 
tion and would require completion of eee by Appellant 
within such six month period. (R. ae Sne On January 25, 
1968, the Commission granted Appellant's application for modifica- 
tion of permit, speckfy ine June 25, 1968, as the date for completion 
of construction. (R. 33)-4.74L 

On February 8, 1968, Vision Cable filed, in the U. S. Court 


of Appeals for the First Circuit, a petition for review of the 


AWS 
Commission's action of December 13, 1967, (R. 34, 297-313) containing 


various prayers for relief, including a prayer that the Court direct 
the Commission "to permit immediate activation of petitioner's CATV 
ee es intervened in that suit. On February 27, 1968, 
Appellant filed a pleading with the Commission urging, as it 
previously had (R. 81-82), that there should be an evidentiary 
hearing and action upon Vision Cable's proposal before Appellant. __. 
was forced to risk tremendous sums of money for reconstruction and 


$$ 


1/ Petition for Review, p- 10, Vision Cable ao any of Rhode Island, 
Inc. v. U.S.A. and F.C.C., Case No. 7075, USC First CEES R. 312) 
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operation of a UHF station which might again be destroyed, this 
time by CATV competition, as it had once before been destroyed by 
VHF competition. (R. 231-5, J.A. ). On May 24, 1968, Appellant 
petitioned for leave to withdraw from the Vision Cable Court liti- 
gation (R. 34) after Vision Cable had filed its orief in that suit, 
and it became apparent from such brief that it sought, not a Court 
determination that the Commission was required to permit activa- 
tion of Vision Cable's CATV system, but rather a court decision 
that a Commission hearing should be held to resolve whether Vision 
Cable should be permitted to activate its system -- which was what 
Appellant had also urged upon the Commission. (R. 508). 

On June 12, 1968, ASSN ere SHES for a further extension 
of its modified permit. (R. Seiten September 54 1968, the Com- 
mission ordered an evidentiary hearing on Vision Cable's proposal 


principally on the issue of whether Vision Cable's CATV operations 


would have "a significantly dampening effect on thé development of 


A725 — l/ 
Channel 16." (R. 34, 321-3). The Commission made Appellant a 
2/ 


party to that hearing. These proceedings were suspended on 
December 16, 1968, pending the determination of proceedings upon 


proposed amended rules governing CATV operation throughout the 


ae aa : = ; 
1/ Vision Cable Co. of Rhode Island, Inc., 14 FCC2d 654,655, 
14 RR2d 83,85 (1968). as 


2/ Vision Cable thereupon moved to dismiss its pending suit by 
Season of mootness and the Court so ordered. (R. 34). A-77 


country. (FCC 68 M-1667). Following correspondence between the 
Commission and Appellant, the Commission, by Order released 
January 17, 1969, scheduled Appellant's application for extension 
for oral argument (rejecting Appellant's request for a full 


evidentiary hearing) on the issue of the sufficiency of the 


reasons in support of the requested extension. (R. 13-14, 16-20, 
VW 57-3, 34-8 43-7 


25, 26-30). 
The oral ee before four Commissioners on 
February 24, 1969. (Tr. 1-25). In an Opinion released on April 8, 
1969, the Commission by a 3-1 vote (Commissioner Cox dissenting) 
A.73-20 2/ 
denied the extension. (R. 32-40). Appellant thereupon petitioned 
for reconsideration, requesting in the alternative a full evidentiary 
hearing, an oral argument before the entire Commission, or an 
extension of its construction permit until after the CATV problem 


in Providence had been resolved. (R. 41-44). By Order released 


July 17, 1969, the Commission denied Appellant's petition. (R. 58- 


Se A. VE 


1/ Channel 16 of. Rhode Island, Inc., 15 FCC2d 893 (1969). 
2/ Channel 16 of Rhode Island, Inc., 17 FCCed 5, 15 RR2d 1143 (1969). 


3/ Channel 16 of Rhode Island, Inc., 18 FCC2d 586, 16 RR2d 907 (1969). 


SUMMARY OF ARGUMENT 


The Commission acted without understandable rationale in 
basing its denial of Appellant's request for extension of permit 
upon the ground that non-reactivation of Appellant's UHF station 
on Channel 16, because of the threat of proposed CATV competition 
which might be destructive, was a failure to reactivate for reasons 
within Appellant's control, and thus did not meet the test for ex- 
tensions of permits specified in Section 319 (b) of the Communica— 
tions Act, and in ruling that no issue of material fact requiring 
evidentiary hearing was raised. The arbitrariness of such rulings 
was compounded by the facts that: (a) once before, ‘Appellant ‘had 
suffered severe financial losses in SpSSetane the station as a 
result of the advent of similarly destructive VHF competition; 
and (b) the Commission had ordered a separate evidentiary hearing ; 
which had been AOC. 26 determine whether the proposed CATV 
operations should be permitted, specifically upon issues as to 
whether such operations might jeopardize the reactivation of a 
station on Channel 16. In addition, the Commission failed to con- 
sider whether these circumstances constituted "other matters suf- 
ficient to justify an extension" within the meaning of Rule 1.534 


(a). The action appealed is, therefore, in error as arbitrary, 


capricious and without rational basis. ; 


s 


ARGUMENT 


THE COMMISSION ACTED ARBITRARILY, CAPRICIOUSLY, AND 

WITHOUT RATIONAL BASIS IN REJECTING OR REFUSING TO 

CONSIDER FACTS AND REASONS WHICH WERE MATERIAL TO A 

DETERMINATION OF WHETHER NON-REACTIVATION OF CHANNEL 

16 DEPENDED ON CIRCUMSTANCES BEYOND THE CONTROL OF 

APPELLANT AND A DETERMINATION OF WHETHER THERE WERE 

OTHER MATTERS SUFFICIENT TO JUSTIFY THE EXTENSION 

Applications for extension of construction permits are 
governed by the provisions of Section 319(b) of the Communications 
Act of 1934, as amended, (47 USC Section 319(b)) and Section 1.534 
(a) of the Commission's Rules. Under Section 319(b), the governing 
standard is whether completion of construction was "prevented by 
causes not under the control of the grantee." Under this Section, 
there is no limitation as-to the period or length of time which 
“the Commission may allow" to a permittee for activation of a 
station. Rule 1.534(a) in addition to the standard of "causes 
beyond the control of the grantee," provides for the alternative 
standard, “other matters sufficient to justify the extension." 

At the outset, it is apparent that a proper evaluation of 
the issues involved herein must take into account the fact that 
Appellant's station was constructed and was, both legally and 

1/ 
factually, licensed to operate and did actually operate for 
almost one half (17 months) of a normal license term. The situation 


here presented is, therefore, most unlike the usual situations to 


which Section 319(b) and Rule 1.534(a) apply. The usual situations 


1/ Appellant's operating authority was denominated a "Special 
‘Pemporary Authority." See Section 3(cc) of the Communications 
Act of 1934, as amended. (47 U.S.C. 3 (ec)).. It authorized use 
of facilities different than those specified in the permit due 
to substantial delays in deliveries of the latter. 


= 


involve permittees who have never commenced or completed construc- 


tion of the station authorized. Manifestly, more rigid require- ; 
- ments are justifiable in such situations than ina situation like 
‘the instant one. ° | i 
Appellant presented to the Commission an abundance of facts 
and reasons to support its claim that its inability to reactivate 
EEOC 16 within a definitive time period was occasioned by 


"causes not under Appellant's control” and that such facts and 


’ -peasons constituted ‘dbther matters sufficient to justify an extension 


of its permit." These facts and reasons, however, were either 
ignored, or rejected by the Commission without ‘rational explanation. 
Appellant's ‘presentation indicated that it was one of. the 
pioneer Ee broadcasters who, in the early fifties, | was inspired 
a the Connission' s optimistic confidénce in UHF's obama 
that Appellant ventured into the construction and epere sone for 
17 months, of LES Station WNET in Providence, Rhode | ‘Island; that 
it suffered osces of several hundred thousand dollars due to the 
_well recognized impossibility of successful competition by UHF 
stations against VHF stations in those eee that hasenes of 


the conditions SON ETS to UHF development in that period, it had 


been forced to suspend operation of Station WNET until regulatory 


1/-See. Sixth Report _on Television Allocation, 1 (Pike and. Biseber)- Stee 


_RR ‘91: 599 at 91:644 (para. 197) (1952). 


2/ Appellant's protest of "the Commission's aoa of! a VHF mente 

--was the subject of lengthy proceedings before the Commission and- 
-this Court. (See Channel 16 of Rhode Island, Inc. v. F-C-C., 97 U. 
App. D.C, 179, 229F.ed 520, 13 (Pike and FEE) BE 2044, 


“(CADE 1956). 


and economic conditions became more favorable to UHF development. 


(tr. 5-7, 3a’). 


In its July 5, 1955 notification of suspension of operations, 
Appellant had told the Commission: 
"we strongly believe that the attainment of the 
basic objective of creating, developing and maintaining 
a competitive nationwide television service is completely 
_ blocked by the present mixture of UHF and VHF television 
facilities. And it will continue to be blocked until 
those steps or measures are taken which would aid the 
UHF operator to continue his public service operations. 
It is almost unbelievable, it seems to us, that an infant 
industry, born of Commission effort, should be allowed-- 
practically still born--to suffocate, when such death 
will inevitably result in all of the evils of monopoly 
in this vital field of communications. Yet. such appears 
to be the fact." (J.A. 5 )., 
These considerations were presented by Appellant as "matters suf 
ficient to justify the extension" and as providing a justifiable 
basis for Appellant's unwillingness to risk additional losses 
(which could be even greater: than those previously suffered), by 
reactivating Channel 16 before the Commission had determined 
whether the proposed CATV competitive operations in the Provi- 
dence market should be allowed. The Commission in its Memorandum 
Opinion denying Appellant's application briefly adverted to 
Appellant's prior construction and operation of a UHF station 
which was forced to go off the air ‘because of heavy financial 
A-T3 
losses." (R. 32-3). The Commission, however, coneluded that 
(a) Appellant "voluntarily" postponed construction or ceased 
operation because of "economic factors;" (b) in doing so it 
exercised its "independent business judgment ;" and (c) therefore 


"such postponement or cessation is clearly due to causes under 


1/ 
his (Appellant's) control." (R. 36). 42% 

But the reasoning that since Appellant's failure to reactivate 
Channel 16 was caused by economic factors, it is "clearly due to 
causes under his control" [emphasis added], is pene but clear. 
The reasoning is a glaring non-sequitur and is wholly inconsistent 
with the Commission's own other actions generally and in the 
instant situation. It is undeniable that the Commi'ssion itself 
allowed Appellant's permit to remain alive for a period of almost 


ten years after Appellant's station suspended operation, only 


because the economic factors. responsible for such cessation were 


indeed "causes beyond Appellant's control." 
By reason of the passage of the All-Channel /receiver legis- 
lation in 1962 (47 USC Sec. 303(s)), the Commission properly was 
entitled to adopt a more rigid policy with respect to extensions 
of idle permits. (See MG-TV Broadcastin Co. Vv. F.C.C., U.S. 
App. D.C. , 408 F.2d 1257, 14 (Pike and Fischer) RR2d 2113, 
2119). This resulted from the expectation that such legislation 
would remove the principal economic obstacle to the ability of 
UHF stations to compete with VHF stations in the same market. 
The Commission's more rigid standard, however, did not and could 
not logically or reasonably ignore or reject the new and different 
Neconomic factors" arising from CATV competition. “Such factors 


SS 


1/ The Commission's reasoning begs the question. The Commission 
assumes "voluntariness" in Appellant's postponement of construction 
when the very question at issue is whether such postponement is 
"yoluntary" when it is based on economic factors. 


Segue 


are indistinguishable from those which had previously prevented 
reactivation of UHF stations and which justified extensions of 
UHF permits because of "causes beyond the control of the permittees." 
The new economic factors in the instant situation 
incontrovertibly constituted equally ,if not more ,serious obstacles 
to reactivation of Appellant's station than the economic aiffi- 
culties prevailing prior to passage of the All-Channel receiver 
legislation. When the Commission, after having in effect given 
ten years of extension of Appellant's permit, called upon Appellant 
to justify further extension of its permit, Appellant, initially, 
by letter of December 11, 1964, (J.A. ) informed the Commission 


of a number of steps which had been underway since March of 1963 


looking towards reactivation of Station WNET with the fall of 


1965 as a possible "target date" for resumption of operations. 

It was added that "This date must necessarily depend on a variety 
of factors not always under the control of the station." This 
letter coneluded: 


In conclusion, Channel 16 has demonstrated its 
continued interest in resumption of operations by 
positive acts, and has implemented its interest:in 
a realistic positive manner. The station had been in 
operation well over a year. It had lost considerable 
money in building and operating a station in accordance 
with Commission policy. It was forced off the air by 
economic factors over which it had no control. In fact, 
its problems were accentuated by the commencement of: 
operation of a third VHF station in Providence during 

_the later stages of Channel 16's operations. The new. - 
operation had an immediate and long term effect on 
Channel 16's ability to secure network programming 


and immediately deprived Channel 16 of important network 

programs which it had previously broadcasted and of 

important sources of revenues. Channel 16 therefore 

has demonstrated by the most positive evidence its good 

faith and willingness to bring UHF to this area under any 

reasonable circumstances. It should not now be deprived 

of any reasonable hope of continuing its efforts by late- 

comers who hope to assume fruits which others have planted. 

By the time of the Commission's 1965 consolidated oral 
argument on Appellant's (and 22 others') applications for extension, 
there were portents of CATV activity in the Providence area. The 
Commission, less than one month earlier (April 23, 1965), had 
instituted proceedings looking, for the first time, towards 
regulation of CATV systems in the light of the apparent adverse 
competitive impact of such systems upon UHF development particu- 
larly in the larger cities. (30 FR 6078, 1 FCC2d 453, 468, 4 
(Pike and Fischer) RR2d 1679, 1696 (1965)). At the! consolidated 

i 

oral argument, Appellant's counsel was questioned concerning 


Appellant's expectations regarding reactivation of its station. 


The following colloquy occurred: 


MR. LEE: Do you have an estimate about when you will 
get on the air? rai 


MR. COTTONE: I am going to come to that. 


We had said in our answer to the Commission, giving the 
Commission a target of this fall, target date of this 
fall. 

| 
That, I think, is extremely optimistic and I say that 
for a number of reasons. . .- 


The other problem, and this is one that I think the 

~ Commission should -have a deep concern about, is that 
CATV's are bristling all over Rhode Island. When I 
use the word "bristling," there has been one authorized 
in the city of Bristol, but two VHF stations in Provi- 
dence are applying for CATV's there. The Commission 
has expressed its very deep concern about this. problem 
of CATV, particularly in relation to UHF. You have 


come out recently with a very forthright effort to 
solve this problem, and again it was particularly 

in relation to the dangers and the threats that 

CATV presents to UHF operations. That affects our 
time schedule, we don't know what is going to happen 
as far as 'the franchising of the local CATV's is con- 
cerned. We don't know what is going to happen in 
terms of what the Commission is going to do. (Tr. 54- 
55, Oral Argument of May 13, 1965). A-10-\\ 


Later, Appellant's counsel stated: 


"I would think, Mr. Chairman, that if you conditioned, 
if you said we will grant you this CP for the increased 
power providing you have that station on the air and in 
operation within six months, that that would be a condi- 
tion and will be a commitment in the light of circum- 
stances as they then appear. 


But, if you should decide, e.g., that as a result of your 
CATV policies to permit the ownership by a VHF station or 
any other station in Providence of a very substantial CATV 
system in Providence, this permittee might very well have 
to change his mind about that. He might have to give up 
the permit or might have to ask you to hold up somewhat 
on the commitment, recognize that there are reasonable 
circumstances that might cause us in good faith to change 
that original commitment." (Tr. 58-59, Oral Argument of 
May 13, 1965). A.j4-15 
About nine months after the Commission's extension of Ap- 
pellant's permit, and during the pendency of Appellant's appli- 
cation for modification of its permit, the Commission's Second 
Report and Order in the CATV rule-making proceedings was released. 
(Second Report on CATV Regulation, 2 FCC 725, 6 RR2d 1717). The 
Commission's Second Report and Order predicated the necessity for 
regulation of CATV principally upon the potentially adverse com- 


petitive effect of CATV systems upon the development of UHF. 


stations. That report literally abounds in recitations of the 


dire economic consequences to UHF which would result from opera- 
l/ 
tion of CATV systems in the large cities of the country. The 


Commission made it perfectly clear in that Report that it, 
would thenceforth be solely responsible for controlling the 
"economic factors" arising out of CATV operation which might 
affect the activation or survival of UHF stations in the large 
markets. Thus the Commission stated: 


"126. To summarize, we have reached no final conclusion 
in this area--i.e., the effect of CATV development in 
the major market on UHF broadcasting. But we have con- 
cluded that there is a substantial problem of great 
significance to the public interest, which must be 
thoroughly explored. A critical consideration would 
appear to be the question of CATV's growth in the major 
market, since (i) if that growth is of a high order, 

its impact on UHF development may be most serious; and 
(41) based on present considerations, the latter conse- 
quence will not serve "the public interest in the larger 
and more effective use of radio." In view of these 
conelusions, we think that our course of action is clear. 
We must thoroughly examine the question of CATV entry 
into the major markets, and authorize such entry only 
upon a hearing record giving reasonable assurance that 
the consequences of such entry will not thwart the achieve-— 
ment of the congressional goals. We cannot sit back and 


1/ See particularly paragraph 38, (2 FCC2d at 741 and 8 RR2d at 1741) 
for reference therein to Providence. In footnote 69, (2 FCC2d at 
786 and 6 (Pike and Fischer) RR2d at 1790), the Commission discussed 
a situation parallel to the Providence situation involved herein: 


_If two major markets each fall within one another's grade B 
contour (e.g., Washington and Baltimore), this does not mean 
that there is no question as to the carriage by a Baltimore 
CATV system of the signals of Washington; for in doing so and 
-thus- equalizing the quality of the more distant Washington 
signals, it might be changing the viewing habits of the Balti- 
more population and thus affecting the development of the 
Baltimore independent UHF station or stations. Such instances 
rarely arise, and can, we think, be dealt with by appropriate 
petition or Commission consideration in the unusual case where 
a problem of this nature might arise. 


let CATV move signals about as it wishes, and then if the 

answer some years from now is that CATV can and does under- 

mine the development of UHF, simply say, Oh well, so sorry 

that we didn't look into the matter.'" (2 FCC2d at 776) 

The Commission's conelusion in the instant case to the effect 
that the reactivation of Channel 16 by Appellant is a matter wholly 
within Appellant's control, is diametrically opposite to its own 
assumption of responsibility for controlling the economic factors 
arising from CATV operation which may adversely affect the 
activation or survival of UHF stations. More importantly, in 
this case specifically the Commission has, clearly and directly, 
taken on the responsibility for determining the extent, if any, 
to which CATV operation should be allowed to affect the activation 
of UHF Channel 16 in Providence. Seven months prior to the decision 
appealed herein, the Commission had designated Vision Cable's’ 
proposal for hearing saying it was "concerned here with the 
potential impact of carriage--in the Providence market-of the 
Boston and Worcester signals upon the activation of UHF Channel 
16," and that a hearing was required to determine whether Vision 
Cable's proposed operation would have "a significantly dampening 
effect on future interest in UHF Channel 16." (R. 317; 318). 

The Commission's order of designation specifically made Appellant 


a party to the hearing. (R. 319). 


It is literally impossible to understand the reasoning 


by which the Commission, in the decision appealed herein, con- 
cluded that the desired delay in reactivation of Channel 16 was 


occasioned by causes within the control of Appellant after the 


| 
Commission had explicitly recognized that such reactivation, or 
the activation of a station on Channel 16 by any new applicant, 
could be prevented depending on the wide range of facts concerning 
; Vision Cable's plans which remained to be ascertained under the 
issues specified for the evidentiary hearing. The issues specified 
were as follows: (R. 318) 


", To determine the present andl proposed Renecmaction 
and extent of CATV service, including PORES O sig- 
nals carried, in the market area. 


2. To determine the effects of current and proposed 
CATV service in the Providence area upon existing, 
proposed and potential television broadcast stations 
in the market. 


| 
3. To determine the present policy and proposed future 
plans of Vision Cable Company of Rhode Island, Inc. with 
respect to the initiation of pay-TV operations based 
upon or in connection with its CATV operations. 
4h, To determine whether expansion of Vision Cable Company 
of Rhode Island, Inc.'s CATV system should be, PuR ee and,” 
if so, the appropriate “conditions thereof."= 
But leaving aside the question of whether Appellant or the 
Commission "controls" the matter of reactivation of Channel 16, 
rae 
the Commission failed to deal with the question of whether the 
=. | 
Commission's designation of the Vision Cable proposal for hearing 
and the necessity for ascertainment of the facts called for by 
the issues in that hearing constituted "other matters sufficient - 
to justify the extension." The Commission simply concluded, with-" 
out even discussing this latter question, that "no other adequate 


basis for extending its permit has been advanced." (R. 36, JeiAsan es 


A Vision Cable Co. of Rhode Island, Inc., 14 FcC2d 654, 655, 14 RR2d 


The Commission, in its Opinion, ruled that there were no 
questions of fact relevant to the requested extension which re- 
quire an evidentiary hearing for resolution. (R. Read Here 
again its ruling is squarely at odds with its designation of 
the Vision Cable proposals for hearing upon factual issues de- 
signed to ascertain the likelihood or unlikelihood of activa- 
tion of a station on Channel 16 by any applicant, should Vision 
Cable's proposed operations, the scope of which remained to be 
ascertained in hearing, be allowed. 

The Commission made the confused argument that there were 
no material issues of fact because until resolution of the pending 
CATV rule-making, "there would be no way to specify at this time 
precisely what would be the nature of the CATV operation in this 
community," and there could therefore be no "meaningful hearing." 
The rule-making did not, of course, remove the substantial issues 
of material fact in this situation which had necessitated the or- 
dering of an evidentiary hearing on September 5, 1968. Indeed, 
if an evidentiary hearing would be useless prior to resolution of 


the rule-making, this was, a2 fortiori, a compelling reason for ex- 


tension (or deferment of action on) Appellant's permit until con- 


clusion of the rule-making. See Thames Broadcasting, 29 FCC 1110, 


20 RR2@ 1027 (1960), where the Commission extended long idle UHF 
permits because of pending rule-making looking towards allocation 
of VHF channels to the cities involved. 

There were other facts and circumstances presented to the 
‘Commission which the Commission refused to consider or evaluate 


as "matters sufficient to justify the extension." Appellant had 


-15- 


shown that throughout the entire period of almost 14 years since 
Station WNET suspended Cperev Fone no other popiticent had shown 

any interest in applying for vacant UHF Channel 64 assigned to 
Providence or in activating a station on Channel 16 (Tr. 20, J.-A. 
1); Appellant's former studio-transmitter quarters had been 

kept available for possible resumption of operation; and the old 
tower of Station WNET had been maintained and kept lighted to 

guard against aeronautical hazard. (Tr. 6-7, J.A.53-4). Moreover, 
additional land had been purchased, at substantial cost, to ac=- 
commodate a higher tower; and a down payment of $15,236 had been 
made, along with a personal guaranty, by Appellant's principal 
stockholder on more than ee fourths of a million dollars of 
equipment. (R. 4, 16-20, = A. a =. These facts were relied on 

to demonstrate the sincerity of Apveliant's desire and intention - 
to reactivate Channel 16 upon a resolution by the Commission of the 
CATV problem in a manner which gave reasonable assurance that Ap- 
pellant's station would not once more be destroyed or incur heavy 
losses by reason of CATV competition, as it had once before been 
destroyed by VHF competition. The Commission not only refused to 
consider such facts, but failed to recite a single one of them! 

The instant situation is not unlike those in Ashbacker Radio - 

Corp. v. F.C.C., 326 U.S. 327, 66 S.Ct. 148, 90 L.Ed. 108 (1946), 
‘and Northwest -Airlines v.-CAB, 90-U.S:-App.. D.C. 158, 194-F2@ 339-- 
(1952). - Despite the fact that different media re involved, there - - 
are, as there were in Northwest Airlines, elements of mutual exclu- 


_sivity. by reason of the potentially adverse economic effect caused-_ — 


by CATV to UHF operations. Similarly, some degree of mutual exclu- 


sivity is inherent since, if such adverse effects are found, the 
ultimate determination must be whether the public interest would 
be better served by permitting the CATV operation even if it 
caused UHF's death, or by preventing the CATV operation in order 
to permit UHF survival. 

The Commission took the myopic view that Carroll Broad- 
easting Co. v. F.C.C., 103 U.S. App. D.C. 346, 258 F.2d 440, 

17 RR 2066, CADC 1958, was not applicable here because "two 
completely different communications systems" are involved. The 
rationale of Carroll is clearly applicable: 

"So in the present case the Commission had the power 

to determine whether the economic effect of a second 

license in this area would be to damage or destroy 

service to an extent inconsistent with the public 

intest. Whether the problem actually exists depends 

upon the facts, and we have no’findings upon the 

point." [Emphasis added] (258 F.2d 440, 444). 

In any event, whether or not mutual exclusivity is invoived, 
the Commission's denial here of the presence of issues of material 
fact is without rational basis since the Commission has uniformly 
regarded questions as to the economic effects of CATV operation 
on UHF stations as substantial issues of material fact (as indeed 
it did in ordering a hearing on Visior! Cable proposals). .Cosmos 
Cable Corp., 6 FCC2d 223, 9 RR2d 255 (1967); United Transmission 
Inc., 6 FCC2d 786, 9 RR2d 482 (1967} American TV Relay Inc., 6 


FCC2d 837, 9 RR2d 800 (1967); Cable Vision Inc., 7 FCC2d 920, 9 


RR2d 1169 (1967); Midwest Television Inc., 13 RR2d 698, (1968). 


“HO8 F.2d 1257, 14 RR2d 2113 (1968), the Commission had had before 


In MG-TV Broadcasting Co. v. F.C.C.; U.S. App. D.C. sg 


-l7 - n 


it a request for an extension of a construction permit issued to 
Bernard Rappaport and a request for assignment of the construction 
permit. The Appellant had objected to that assignment but the 
Commission in granting both applications without a hearing sum— 
marily dismissed the Appellant's contentions. The Court remanded 
the case saying "if the Commission does not accept them {the Appel- 
lant's contentions], we think it should at least address itself to 
them, either by answering or by explaining why an aaseOe is unneces- 
sary." (408 F.2d 1257 at 1266) To the same effect see WAIT Radio 


v. FCC, UsSeeAppe Dace ‘ F.24 , (No.21,689) 16 RR2d 


2107 (CADC 1969), and Joseph v. FCC, U.S.App. D.C.; , 404 F.2d 


207, 13 RR2d 2116 (CADC 1968). 

The Commission's cavalier rejection of many grounds for extension 
shown by Appellant were noted in Commissioner Cox's dissent. (R. 39- 
40). Commissioner Cox also raised the question of whether the Com- 
mission's action was actually predicated upon an invalid ground (mis- 
representation) which the Commission had purported "to write out of 


2/ 
the case." (R. 30). In his dissent in a later case, Radio Longview, 


16 RR2d 1026, 1034, 19 FCC2d 966, 972, involving extensions of per- 
mits, Commissioner Cox disclosed certain unfortunate consequences of 
the Commission's decision in the instant case: : 


"I think one other point needs to be made. When 
we met after oral argument to instruct our staff as to 
the preparation of a decision on these applications there 


| 

1/ The Commission subsequently ordered a hearing on Rappaport's re- 
quest for extension of permit. The sole issue concerned a past ill- 
ness from which Rappaport had recovered. Bernard Rappaport, 17 FCC2d 
308, 15 RR2d 1336 (1969). 


2/ If indeed the Commission's action was predicated on such ground, 
i.e., on an ex parte finding on a contraverted issue: of material fact, 
it would be indisputably invalid and summarily reversible. . 
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was virtual unanimity of judgment that the re- 

quests of these permittees in Longview, Florence, 

and Springfield should be granted -- for many of 

the reasons set forth above. But our opinion 

writers had difficulty in writing to achieve this 
result, not because of any infirmity in the initial 
judgment we had reached in terms of the record be- 

fore us or the grounds mentioned in our discussion, 

but because our staff had difficulty in conforming 
these results to the Commission's decision in Chan- 

nel 16 of Rhode Island, Inc., FCC 69-304, 17 FCCed 5. 

I dissented in that case, stating my strong feelings 
that the permittee there had reasonably requested an 
extension pending our resolution of CATV policy in its 
area and that it was being punished out of resentment 
over an asserted, but very doubtful, misrepresentation 
in a related CATV proceeding. I think it, was bad 
enough that the majority there -- consisting of only 
three Commissioners -- reached an unsound result. ar 
think it is unjust in the extreme, and leads to results 
contrary to the public interest, to now try to force 
all subsequent cases into the mold of that unfortunate 
precedent. It would, in my judgment, be much better 

to reconsider that decision, or to suffer reversal on 
appeal, than to let the bad law of that hard case dis- 
tort results in all future cases involving Commission 
action -- or inaction -- which’I think reasonably jus- 
-tifies permittees in delaying construction of their 
authorized facilities. I am morally certain that these 
three permittees would have been granted extensions if 
4t had not been for the Channel 16 case. I think that 
case was decided out of pique rather than principle and 
that it is tragic to enforce its policy in these situ- 
ations where my colleagues' initial judgments were that 
extension would be in the public interest. I therefore 
dissent." (16 RR2d 1026 at 1034g-1034h, 19 FCC2d 966 

at 979). 


CONCLUSION 


Based on the foregoing it is respectfully requested that 
this Court reverse the Commission's action and remand this matter 
to’ the Commission for further consideration of Appellant's ap- 
plication for extension of construction permit in the light of the 


Court's opinion. 
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PERTINENT STATUTES AND RULES 


47 U.S.C. Sec. 319: 

(b) Such-permit for construction shall show specifically 
the earliest and latest dates between which the actual operation 
of such station is expected to begin, and shall provide that said 
permit will be automatically forfeited if the station is not ready 
for operation within the time specified or within such further 
time as the Commission may allow, unless prevented by causes not 


under the control of the grantee. 


FCC Rules 1.534: 

Application for extension of construction permit or for 
construction permit to replace expired construction permit — (a) 
Applications for extension of time within which to construct a 
station shall be filed on FCC Form 701. The application shall be 
filed at least 30 days prior to the expiration of the construction 
permit if the facts supporting such application for extension are 
known to the applicant in time to permit such filing. In other 
cases, an application will be accepted upon a showing satisfactory 
to the Commission of sufficient reasons for filing within less 
than 30 days prior to the expiration date. Such applications will, 
be granted upon a specific and detailed showing that the failure 
to completé was due to causes not under the control of the grantee, 
or upon specific and detailed showing of other matters sufficient 


to justify the extension. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,399 


CHANNEL 16 OF RHODE ISLAND, INC., 
Appellant, 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee. 


ON APPEAL FROM ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 


STATEMENT OF ISSUES PRESENTED* 

1. Whether the Commission properly concluded) that the 
applicant, Channel 16, failed to present any causes, which were 
beyond its control, for its failure to complete construction of 
its television facility. 

2. Whether the Commission acted reasonably and within 
its discretion in concluding that Channel 16 presented no matters 
sufficient to justify a tenth extension of time within which to 


complete construction of its television facility. 


3. Whether the Commission properly concluded’ that 


| 
Channel 16 was not entitled to an evidentiary hearing upon the 


denial of its application for extension of time. 


*/ This case has not previously been before this Court. 


Oe 


STATEMENT OF THE CASE 

Channel 16 of Rhode Island, Inc. seeks review of the 
Commission's Memorandum Opinion and Order (17 F.C.C. 2d 5; 
A. 73), released April 8, 1969, which denied a request (the 
applicant's tenth) for extension of its construction permit, 
and a Memorandum Opinion and Order (18 F. C. C. 2d 
586; A. 94 ), released July 17, 1969, denying a petition 
for reconsideration. The appeal is taken pursuant to 
Section 402(b)(2) of the Commmications Act, as amended, 47 
U.S.C. 402(b) (2). 

In the spring of 1953, Channel 16 was granted a permit 
to construct a UHF television station to serve Providence, Rhode 
Sine The station went on the air under a special temporary 


authorization'in 1954. In July of 1955, it suspended broadcasting, 


expressing "reluctance in taking this step" but pleading inability 
2 


to compete successfully with two VHF stations (A. 4-7a). Since 
July, 1955, Channel 16 has remained dark. Appellant was granted 


seven extensions of its construction permit between 1954 and 1965. 


1/ Channel 16'*s early history is found in its License Files, 
BPCT-1597, et seq. Judicial notice is requested. 

2/ Letter to the Commission from Channel 16 dated July 7, 1955. 
License File. This letter is referred to as the letter of July 
5, 1955 in appellant's brief pp. 1 and 7. 


sn 
On November 4, 1964 the Commission addressed a letter 
to Channel 16 (A. 2 ) noting that: 


Inasmuch as the failure to complete 
construction is apparently due to your 
voluntary decision not to proceed based 
on your judgment that the proposed station | 
could not succeed financially under present 
economic conditions, it would appear that you 
will, at the most, be entitled to an oral argu- 
ment on the question of whether your failure to 
complete construction as a result of such | 
voluntary decision constitutes either causes 
not under your control, or the requisite showing 
of other matters sufficient to’ justify the 
extension, within the meaning of Section 319(b) 
of the Commmications Act of 1934, as amended, and 
Section 1.534(a) of the Commission's Rules. There- 
fore, in the event you notify the Commission within 
thirty (30) days that you wish to proceed with the 
prosecution of your application, you will be accorded 
an opportunity for such oral argument before the 
Commission. Written argument may also be submitted 
within the thirty-day time limit. 


Channel 16 responded that it desired to prosecute its application 
and desired oral argument. 

On March 23, 1965, the Commission designated for oral 
argument Channel 16's application for extension, together with 
the applications of a number of other long-time UHF permittees 
whose stations were not on the air (30 Fed. Reg. 4oss, March 27, 1965). 
On.June 17, 1965, after the oral argument, the Commission released a 


Memorandum Opinion and Order (Joe L. Smith, Jr., 5 Pike & 


Fischer, R.R. 24 582) in which it noted that "Five applicants, 


[including], Channel 16 . . . stated that they have filed or will 
file . . . applications for modification of their construction 


a (he 
permits . . .” (5 Pike & Fischer, R.R. 2d, at 586). The Commis- 
sion granted Channel 16 an extension of its construction permit 
provided that it file its application for modification within 
two months. As part of this Order, the Commission issued an 
express and clear interpretation of Section 319(b) of the 
Commmications Act, as amended (Appendix A) and Section 1.534 
of its Rules (Appendix B), stating: 
' A permitee or licensee who voluntarily post- 
pones construction or ceases operation because 
of economic factors exercises his independent 
business judgment, and such postponement or 
cessation is clearly due to causes under con- 


trol of the permittee or licensee (5 Pike & 
Fischer, R.R. 2d, at 590). 


Appellant failed to file its application for modification 


within the required two months "principally because of vacation 


schedules." Instead, it sought and received an extension of time 


to September 7, 1965. The application for modification was finally 
filed on August 27. Its processing was delayed, however, because 
of deficiencies in the application (R. 33; A. 74 ). For example, 
in late 1965 a 30% stockholder had to divest himself of all 

interest in’ Channel 16 in order to avoid violation of the Commis- 
sion's duopoly rule (47 CFR 73.636(a)). The applicant's programming 


3/ Letter of August 12, 1965 from counsel for appellant to the 
Secretary of the Commission. License File BMPCT-4220 (A. 18). 
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proposals were not brought up to date until November 7, 1967, 
more than two years after the application was filed. And the 
applicant's final engineering amendment was not filed until 
January 12, 1968. (License File BMPCT-6154). 

While appellant was perfecting and amending its appli- 
cation for modification from 1965 to 1968, other developments 
were occurring in the communications field. On June 5, 

1967, Vision Cable Co. gave notice pursuant to Section | 

74.1105 of the Commission’s Rules of its intention to commence 

CATV operations in a number of communities within the Providence 

and Boston television markets. It indicated it would carry the 
signals of 12 television stations including Channel 16's when and if 
Channel 16 resumed operation. Essentially, Vision Cable proposed 

to carry all Boston and Providence TV signals, all of which put 

a local, Grade A or Grade B, signal over Providence (Vision Cable 
Co, of Rhode Island, Inc., 10 F.C.C. 2d 954 (1967) (a.19-20).- 


The Commission received protests from several licensees 


and from Channel 16 requesting special relief prohibiting imple- 


mentation of Vision Cable’s proposal. On December oe 1967, the 


Commission released a Memorandum Opinion and Order holding 


EE 

4/ Channel 16 proposed coverage that would put a Grade}A signal 
over all of Boston and, to the north, would cover Cambridge, 
Belmont, Arlington, Everett and Medford. It would also put a 
Grade A signal over Worcester, Newport, R. I. and Lower Cape Cod 
(License File BMPCT-61544) . i 

5/ Vision Cable Co. of Rhode Island, Inc., supra (A. 19 ). 
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in abeyance Vision Cable's proposal in order to give Channel 
16 one last chance to get on the air before CATV activity 
was introduced into its market (R. 34; A. 75 ). 
The Commission's opinion in Vision Cable made clear 
that prompt action by Channel 16 was required (A. 21): 


In footnote 69 of the second report and order, 
the Commission recognized that special relief 
might be appropriate in the case where there is 
grade B overlap between two major markets. We 
are concerned here with the potential impact of 
carriage--in the Providence market--of the Boston 
and Worcester signals upon the activation of 
channel 16. In 1965 after hearing and oral argu- 
ment in docket No. 14891, channel 16 made a 
specific and unqualified commitment to file an 
application within a specified period of time 
and to have an operative station on the air 
within 6 months of grant. Only recently, 
pursuant to an informal inquiry from the Commis- 
sion, channel 16 reaffirmed this commitment. 
Additionally, on November 7, 1967, channel 16 
amended its application for a change in its pro- 
posed facilities (BMPCT-6154). These circumstances 
persuade us of the likelihood of the near-term 
activation of that channel. Initiation of peti- 
tioner's proposal now would inject an unknown 
factor into this equation. 

We do not intend, however, to permit channel 16 
to unduly delay activation of its station. We 
intend to process the pending application expedi- 
tiously and we expect channel 16 to meet its prior 
unqualified commitment to complete construction of 
the station within 6 months after a grant of the 
application. 


On January 25, 1968, the Commission granted Channel 16's applica- 


tion for modification of its construction permit and pursuant to 
its opinions in Joe L, Smith, Jr. and Vision Cable, supra, 
° 


extended Channel 16's construction permit to June 25, 1968. This 


was its ninth extension. 
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Thus, at this point, the Commission contenntated making 
no decision regarding CATV development in the Providence area 
until Channel 16 had first become an operating reality. ‘However, 
on June 12, 1968, Channel 16 filed yet another application for 
an extension of time. This application recited a series of alleged 


"efforts" which had been made by the permittee Looking toward 


reactivation of its station but relied heavily on the 


uncertainties of the UHF-CATV picture in the Providence market 
| 


(R. 1-3; A. 24-26). 


On July 21, 1968, after almost fifteen years of dealing 
| 
with still-dark Channel 16, the Commission directed a letter to 
Channel 16 stating, inter alia (R. 13; A. 32): 


The Commission has carefully considered the 
statement submitted with your application. It 
appears therefrom that delay in construction 
has been due not to any difficulty in the pro- 
curement of equipment or to an inability to 
complete construction because of reasons beyond 
your control, but rather to your voluntary decision 
to postpone construction because of economic and 
other considerations. Moreover, it appears from 
information contained in your application that you 
do not presently have available sufficient funds 
to finance the construction of the station. In 
addition, your present contention that you should 
be permitted to delay construction of the station 
until the Commission resolves the request of Vision 
Cable of Rhode Island, Inc., to operate a CATV 
system in Providence is contrary to your prior 
express representation that you would complete 
construction of Station WNET within six months 
after a grant of your application for changes in 
the station's facilities. On this basis, the 
Commission is unable to find that you have been 
diligent in proceeding with the construction of 


- 8 - 

the facility authorized in your permit, or that 

you have been prevented from completing construc- 

tion by causes not under your control. Therefore, 

the Commission has concluded that a grant of your 

application would not be warranted. 

The Commission then offered appellant the opportunity for an oral 
argument as to whether a further extension of time would be 
justified under Section 319(b) of the Communications Act and 
Section 1.534(a) of the Commission's Rules (R. 13-14; A. 32-33). 
Channel 16 responded by letter on September 3, 1968. It stated 
that it was entitled to an evidentiary hearing and asserted that 
the possibility of future CATV activity in Providence hindered | 
further progress toward getting Channel 16 on the air (R. 16-17; 
A. 34-35). 

On January 17, 1969, the Commission designated for 
oral argument Channel 16's application for a further extension 
of time within which to complete construction (R. 26-30); A. 43-47). 
The issue before the Commission was (R. 29; A. 46 ): 

To determine whether the reasons advanced by 

Channel 16 of Rhode Island, Inc. in support of 

its request for an extension of completion date, 

constitute a showing that failure to complete 

construction was due to causes not under control 

of the permittee, or constitute a showing of other 

matters sufficient to warrant further extension 

within the meaning of Section 319(b) of the 

Commmications Act of 1934, as amended, and 

Section 1.534(a) of the Commission's Rules. 

The Commission's designation order set forth the history of 
Channel 16's application and the factors which it believed 


militated against the grant of a further extension of time 


(R. 26-30; A. .43-47 ). 


=f) = 
Oral argument was held on February 24, 1969 
6/ | 


(Tr. 1-25). By Memorandum Opinion and Order, released 


April 8, 1969, the Commission by a 3 to 1 vote denied Channel 
16's application for extension (R. 32-38; A.73-78). In its 
opinion, the Commission recited the applicant's long history 
(R. 32-34; A. 73-75) and addressed itself to the applicant's 
contention that it should be permitted to maintain its con- 
struction permit without completing construction or going 
on the air until such time as the extent of CATV activity in 
the Providence area is finally determined (R. 35; A. 76 ). 
Specifically, the Commission concluded that Channel 16's! desire to 
sit back and wait out the development of the CATV situation in 
Providence was not a reason which would warrant any further 
extension of its construction permit under the standard set out 
in Section 319(b) of the Act and Section 1.534(a) of the Commis- 
sion's Rules (R. 36; A. 76 ): 
We deem it to be inconsistent with the policy 

and the goal of the Commission to encourage the 

institution of additional UHF television service, 

particularly in the major markets, to allow a_ 

construction permit to remain outstanding when 

the applicant has no unqualified intention to | 

build in the near future. Rather the channel | 

should be open and available to others, Channel 

16 does not allege that it has been or will be 


prevented from undertaking construction because 
of any inability to obtain equipment or because 


eS eee 1 
@ 17 F.c.c. 2d 5 (1969), Commissioners Hyde and H. Rex Lee not 
participating; Commissioner Bartley concurring; Commissioner Cox 
dissenting; Commissioner Wadsworth absent. 
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of any other circumstances beyond its control. 
Rather, the permittee has indicated that it is 
unwilling to assume the financial risk of con- 
struction and operation of the UHF station or 

to make any definite commitment with respect 
thereto, until after the conclusion of the 
proceedings which relate to Vision Cable's pro- 
posed CATV operations. 7/ Channel 16, of course, 
is not required to build and its determination 

not to risk any further financial investment 
pending the outcome of the CATV proceeding is 

a choice which, in the exercise of its business 
judgment, the applicant is certainly entitled 

to make, However, the Commission has consistently 
taken the position that "a permittee or licensee 
who voluntarily postpones construction or ceases 
operation because of economic factors exercises 
his independent business judgment, and such post- 
ponement or cessation is clearly due to causes 
under his control." Joe L, Smith, Jr. Inc., FCC 
65-528, 5 RR 2d 582, 589-590 (1965). . See also, 
The Thames Broadcasting Corporation, et al., 29 
FCC 1110, 1113 (1960). Since Channel 16's deter- 
mination to postpone indefinitely the reactivation 
of station WNET did not result from circumstances 
beyond its control and no other adequate basis for 
extending its permit has been advanced, the applica- 
tion for extension must be denied. 


The Commission rejected Channel 16's claim to an evidentiary 


hearing, there being no substantial or material question of fact to 


7/ On September 5, 1968, the Commission had issued a Memorandum 
Opinion and Order designating Vision Cable's proposals for CATV 
development in Rhode Island for hearing to determine in general 

what limitations, if any, on CATV activity in that market would 

be in the public interest (14 F.C.C. 2d 654; R. 320-323; A. 39-U2). 
The Commission then noted that it had held the Vision Cable matter 

in abeyance in “the expectation that Channel 16 would soon be on 

the air. It appears now that Channel 16 will not meet its commitment. 
(Footnote omitted) But this fact alone does not end our concern as to 
« « -” Vision Cable's proposal (R. 321-322; A. 40-41). However, some 
months later pursuant to the procedure specitied in the Commission's 
Notice of Proposed Rule Making and Notice of Inquiry, 15 F.C.C. 2d 
417, released December 13, 1968, all top 100 market CATV hearings, 
including the Providence proceeding, were halted and have remained 
frozen (R. 34 n. 3; A. 75 , n. 3). 


/ 
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resolve (R. 36-37; A. 76-77). It found that the "eritical issue 

+ « « is what policy UHF permittees may pursue as to construction 
of facilities during this period of formulation of definitive 
CATV policies in the major markets" (R. 37; A. 77). CATV 
policy, the Commission stated, will be developed in an) making 
and by Congressional action, it noted that any UHF permittee 

may actively pursue its interests in the relevant CATV wale 


making, but may not halt its own progress towards operation 


and expect to retain its permit (R. 37; A. 77 ). 


On May 6, 1969, Channel 16 filed a Petition for 


Reconsideration requesting grant of its extension, an 
evidentiary hearing or rehearing en bane (R. 41-44; A. 81-81) . 
The Broadcast Bureau filed an Opposition to Channel 16's 
Petition (R. 49-52; A. 85-88), to which Channel 16 replied 

(R. 53-57; A. 89-93 ). On July 17, 1969, the Commission 
released a Memorandum Opinion and ame” FORE the petition 
(R. 58-61; A. 94-97). The Commission found Channel 16's | 


arguments repetitive of those made earlier (R. 58; A. 94) 
and restated its determination that (R. 59;A. 95 ): 


8/ 18 F.C.C. 2d 586 (1969), Commissioner Cox dissenting and 
Commissioner Wadsworth absent. 


hh 


The retention of a permit to some indeterminate 
date in the future when all CATV policies have 
been resolved and the permittee has undertaken 
a study of the extent of competition which 

may be expected from CATV operations in the 
area in the light of such policies would serve 
to defeat our objective of encouraging the 
establishment of additional UHF television 
service in the major markets. As we have held, 
permittees must proceed expeditiously with 
construction unless prevented from so doing 

by causes beyond their control. 


From these determinations of the Commission Channel 16 


appealed to this Court. 


ARGUMENT 


Section 319(b) of the Communications Act of 1934, as 
9/ 
amended, provides that a construction permit "will be automatically 


10/ 


forfeited if the station is not ready for operation within the 
time specified or within such further time as the Commission may 
allow, unless prevented by causes not under the control of the 
grantee." Pursuant to Section 1.534(a) of the Commission's Rules 
an applicant for an extension of time within which to complete 
construction has the burden of making "a specific and detailed 
showing that the failure to complete was due to causes not under 
the control of the grantee, or . . . a specific and detailed 

9/ 47 U.S.C. 319(b) (1964). The full text of Section 319(b) 

is set forth in Appendix A to this brief. 

10/ We note, however, that a permit does not actually lapse 
"automatically." The Commission must first declare it forfeited. 


MG-TV_ Broadcasting Co. v. F.C.C., U.S. App. D.C. 
408 F.2d 1257, 1261 (1968). 


—> 
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showing of other matters sufficient to justify the extension.” 


We shall demonstrate below that the Commission did not apese its 
diseretion or act arbitrarily in determining that Channel 16 


failed to make a sufficient showing to warrant a grant of its 


tenth request for an extension of time. 
| 
I. THE COMMISSION CORRECTLY CONCLUDED THAT 
CHANNEL 16 HAD NOT MADE A SUFFICIENT 
SHOWING TO WARRANT A FURTHER EXTENSION 
OF TIME. 


A. Channel 16's Failure To Complete Construction 
Was Not Due To Causes Beyond Its Control. | 


In our Statement of the Case, we spelled out in detail 
Channel 16's long history before the Commission--how it received 


a construction permit in 1953, went on the air in 1954, and 


seventeen months later closed its doors claiming that it was unable 


to compete successfully with the VHF stations in the area. For more 
than fifteen years the facility has remained dark. When, in 1965, 
the Commission finally insisted that Channel 16 either esume 
operation or surrender its construction permit, the permittee 
secured yet another extension based upon its statement that it was 
in the process of preparing an application to modify its outstanding 
construction permit and would promptly resume ppenetton wien such 


application was granted. Three more years were consumed while 


Channel 16 was perfecting this application for modification. 
Finally, the application was completed and granted. : 
a 

1l/ 47 CFR 1.534(a) (1969). The full text of Section 1. Patio 
is set forth in Appendix B to this brief. 
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At the expiration of the six months within which its 
construction was to have been completed, Channel 16 once more 


eame to the Commission seeking an extension. In this application 


(R. 3, A. 26), it set forth "the efforts" which it indicated it 


had made looking toward reactivation of its station: “several 
conversations" with broadcasters concerning rebroadcasts of their 
programs; "communications" with several film firms; the purchase 
of additional land to which, however, title had not yet been 
cleared; “conferences” with proposed personnel; "commimications"” 
and “conferences” with several companies with the hope of getting 
them to “participate in financing in order to minimize the risk 
involved;" and “conferences” concerning the purchase of equipment. 
These were clearly not matters that made the failure to construct 


beyond the control of ey applicant and they were not characterized 
12, 
as such by Channel 16. Rather it relied on the position,set forth 


as an Exhibit to its application for an extension, that (R. 5, A. 28): 


it would hardly seem fair, just or in the public 
interest for it again to make very heavy invest- 
ments which may again go down the drain when the 
Commission has left open the possibility that, 
after such facilities have been constructed, it 
will permit Vision Cable and/or other CATV systems 
in WNET's service area to carry the programs not 
only of the Boston and Worcester stations but 
distant stations in other (non-Providence) markets. 


12/ Certainly when measured against the inordinate length of time 
that Channel 16 held the permit, the superficiality of these 
"efforts," none of which came to fruition, militates against 
grant of another extension, not in its favor. 
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In its brief before this Court, Channel 16 makes a. 
passing reference to its efforts toward reactivation as | 
demonstrating "the sincerity of Appellant's desire and 
intention.” It is significant, however, that Channel 16 
still conditions its reactivation upon a prior “resolution 
by the Commission of the CATV problem in a manner which [would 
give] reasonable assurance that Appellant's station would not 
once more be destroyed or incur heavy losses by reason of CATV 
competition, as it had once before been destroyed by VHF competi- 
tion" (Br. 16). : | 

We submit that the Commission was clearly cornet in 
considering the personal unwillingness of Channel 16's owners to 
construct as being the real reason for its failure to meet its 
commitments to the Commission. The Commission's holding that 


this personal judgment did not constitute a cause beyond the 


applicant's control warranting the grant of = ea extension 
13 


was in the circumstances entirely reasonable. In Joe L._ Smith Jr., 


| 
13/ Of course, an applicant in making a judgment to delay may 
take into consideration factors beyond its control (one such 
factor being that the future is never wholly predictable) but 
that does not render the judgment he reaches an involuntary 
act. 


—aTGn— 
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Ine., to which Channel 16 was a party in 1965, the Commission 
addressed itself to this very matter and made it quite clear that 
an applicant "who voluntarily postpones construction or ceases 
operation because of economic factors exercises his independent 
business judgment, and such postponement or cessation is clearly 
due to causes under control of the permittee or licensee." Id., 
5 Pike & Fischer, R.R. 24d 590. See, to the same effect, The 
Ay deasti et_al., 29 F.C.C. 1110, 1112-1113 
(1960), relied upon by the Commission in Joe L, Smith. 
This interpretation by the Commission of the words "causes 
not under the control of the grantee" contained in Section 1.534(a) 
of its own Rules, is clearly correct, reasonable, and entitled to 
great weight. Udall v. Tallman, 380 U.S. 1, 16-17 (1965). 
Appellant's brief asserts (p. 6) that it presented to 
the Commission an “abundance of facts and reasons” for its delay 
constituting "causes not under Appellant's control" and recites 


some of its history prior to January 25, 1968. But clearly 


Ju/ 5 Pike & Fischer, R-R. 2d 582 (1965), reconsideration granted 

in part and denied in part. 1 F.C.C. 2d 986. 

15/ If the Commission were now to depart from precedent and accept Channel 
16's theory that an asserted unfavorable market situation should be 
considered a cause beyond the control of the permittee warranting an 
extension of completion date, the result would be absurd. It would 

place in the hands of the permittee, rather than the Commission, the 

power to determine when a station must go on the air since a permittee 
would be entitled to an extension merely by stating that he feels the 
present less propitious for completing construction than the future. 
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this past history cannot constitute such a cause for failure to 
complete construction between January 25 and June 25, 1968, 
since on January 25 it accepted a new permit which eouttered it 


to complete construction in six months. 


B. The Commission Did Not Abuse Its Discretion In 
Determining That Channel 16 Had Presented "No 


Other Matters Sufficient To Justify" A Tenth 
Extension OF Its Construction Permit. 


Where, as here, the Commission finds that delay in 
completion was not due to causes beyond the applicant's control, 
the grant of extensions of a construction permit is a matter for 

| 
| 


the exercise of the Commission's discretion. MG-TV_ Broadcasting 


Corp. v- E.C.C., supra, 408 F.2d at 1261-1263; Mass Communicators, 
Inc. v- Fal.C-, 105 U.S. App. D.C. 277, 266 F.2d 681, cert. 


denied 361 U.S. 828 (1959). This Court has recognized "the 


plain intent of Congress that stations for which 


Ce ne eee 

16/ That no one has expressed interest in Channel 16, which is 
considerably more desirable than the much higher Channel 64. 
allocated to Providence, 47 CFR 73.606(b), is no reasori to allow 
appellant to retain its permit when it has no unqualified 
intention to put its station on the air (see, Appellant's Br. 

pp. 15-16). Appellant's requests for extensions of time may 

not be challenged by outside parties. MG-IV, supra, 408 F.2d 

at 1264. Nor is there any reason to allow appellant to |sit 
indefinitely on its permit in order to reap the benefits of 
transferring that permit. See, MG-TV, supra, 408 F.2d at 1265 

n. 17. That appellant did make some progress in the course of 
sixteen years (Appellant's Br. p. 16) is hardly a weighty equity 
in its favor. It does not particularly reflect on the bona fides 
of appellant's intent (Br. p. 16) that it keeps its old antenna 
tower lighted, since it is required to do so by law (47'CFR 17.26). 
Even in this regard Channel 16's record is marred. Its! License 
File (BMPCT-3976) reveals that it received a notice of violation 
for failure to keep its tower lighted in May, 1959. 
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construction permits have been granted should begin operations 
without undue delay.” MG-IV, supra, 408 F.2d at 1263. On the 
basis of Channel 16's history and its representations to the 
Commission, it was clearly reasonable for the Commission to 
determine that it would "be inconsistent with the policy and the 
goal of the Commission to encourage the institution of additional 
UHF television service, particularly in the major markets, to 
allow a construction permit to remain outstanding when the appli- 
cant [Channel 16] has no unqualified intention to build in the 
near future” (R. 36; A. 76). 

Appellant argues throughout its brief that the possible, 


eventual competitive impact of CATV on Channel 16 is a factor 


17/ 
warranting its delay in completing its facility. But if this 


argument were accepted it would result in extensions ad infinitum 
for UHF permittees, effectively bringing to a permanent halt UHF 
development. The market place interrelationship between broad- 
easting and cable television does not promise to be resolved 
tomorrow. Even if it were to be, there is no promise that some 
other mode of competition, e.g., satellite transmission, will not 
enter the scene and affect the market place. CATV is only one 
aspect of "a technology producing advances so fast that innovations, 
unthought of yesterday, are rendered obsolete today, and bid fair 
177 Appellant's contention (Brief p. 14) that the Commission failed 
to consider whether potential CATV impact justified a further exten- 


sion is erroneous in light of the Commission's discussions of this 
very issue at R. 13, 27-29, 35-37 and 58-59; A. 32, 44-46, 94-95. 
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to be trivial in comparison to what will be developed tomorrow." 
Paducah Newspapers, Inc., et al. v. F.C,C,, __ U.S. App. D.C. 
__, __, 414 F.2d 1183, 1185 (969). 

The fact that neither the Commission nor Channel 16 can 
predict when the situation will be stabilized does not justify 
indefinite retention by Channel 16 of its UHF construction 
permit. Indeed it seems unlikely that the certitude sought by 
Channel 16 will ever be realized. This Court has observed that 
the "Commission's judgment on all these economic forecasts is 
a provisional one, subject to modification ... on Pikes Peak 
Broadcasting Co. v. F,C,C., __ U.S. App. D.C. __, a 22,003 
(Slip op. p. 13). And in Midwest Television, Inc., 13 F.C.C. 2d 
eS the Commission stated, after an evidentiary hearing on 
the question had been held, that "we cannot, of course, make a 
finding that [UHF] will succeed, any more than we can find, with 
absolute certainty, that unlimited CATV expansion will doom it 


19/ 
to failure.” Id. 498. Significantly, one of the decisional 


elements in Midwest was the fact that the holder of a UHF 


Ce 
I8/ Affirmed, Midwest Television, Inc. v. F,C,.C., __'U.S. App. 
D.C. __, __ F.2d __, No. 22,077, decided February 4, 1970. 
19/ While ordering a halt in CATV expansion in the area the 
Commission observed that "if UHF does not succeed in establishing 
itself . . . or if there are some other startling technological 
developments, we shall reexamine the matter upon the basis of the 
new circumstances." Id. 502. 
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authorization was in the process of improving its station's pro- 
gramming and technical facilities in an effort to revive what had 
been a moribund operation. By contrast Channel 16 insists on the 
right to retain its permit while doing nothing to bring service 
to the public even though the Commission has refused for the time 
being to authorize CATV proposals for the Providence area. 

Caricellation of Channel 16's construction permit does 
not mean that at such time in the future as it determines the 
climate to be more favorable, Channel 16 would be fore- 
closed from applying for a new construction permit for the 
pee a The Commission's action simply places Channel 16 


back on the list of available facilities so that the public may 


receive the benefit of service on this channel if any other party 


is willing to provide it. This, we submit is consonant with the 
2V/ 
Congressional goal of encouraging UHF development. 


20/7 Section L.519 of the Commission's rules, 47 CFR 1.519, pro- 
vides, however, that where an application is denied or dismissed, 
no application containing substantially the same proposal by the 
same applicant may be filed for a period of twelve months. 

21/ "All Channel Receiver Law,” 47 U.S.C. 303(s), P. L. 87-529, 
July 10, 1962, 76 Stat. 150; H. R. Rep. No. 1559, 87th Cong., 2d 
Sess.; S. Rep. No. 1526, 87th Cong., 2d Sess. (1962); Report and 
Order on All Channel Television Receivers, 21 F.C.C. 2d 245 

(FCC 70-113, released February 2, 1970). 
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As this Court is aware, during the 1950's the Conmis- 
sion in its discretion pursued a very liberal policy of granting 
extensions of UHF permittees. This Court and appellant (Br. p- 8) 
have recognized, however, that due to changed conditions, the 
Commission properly altered its policy and adopted a One rigid 
attitude toward extending permits. See MG-TV Broadcasting Co. 
v. F,C.C., supra, 408 F.2d at 1262. The Commission gave ample 
notice that the economic circumstances facing UHF entry into a 
market would no longer suffice as an excuse for obtaining exten- 
sions of construction permits. See Joe L. Smith, Jr. Inc. and 


The Thames Broadcasting Corp., et al., supra. And the policy of 


denying extension requests based on the uncertainties of the 


market situation has been consistently applied since its announce- 
22/ 
ment in those decisions. See Radio Longview, Inc., et al., 


19 F.C.C. 2d 966 (1969). 


22/ Appellant's reliance (Br. p. 15) on Thames Broadcasting, 
supra, is misplaced. There the Commission did not,as appellant 
claims, extend two UHF permits pending rulemaking proceedings 
looking toward allocation of VHF channels to the relevant cities. 
Rather, it deferred decision on the extension requests. In the 
case of WMCN, one of these permittees, the rulemaking was com- 
pleted in less than a year (Docket No. 13374, 21 Pike & Fischer, 
R.R. 1737), and WMCN abandoned its UHF permit to pursue the new 
VHF frequency in Grand Rapids. See Grand Broadcasting, et al., 

36 F.C.C. 946, 981 (1963). The other permittee, WBMG, Birmingham, 
Alabama, did not receive a new VHF allocation (1 Pike & Fischer, 
R.R. 1600). It went on the air on its UHF channel 42 in 1965 

and has remained on the air to date, although it has been engaged 
in a comparative hearing looking towards moving to lower UHF 
channel 21. See Chapman Radio and Television Co., et al., 19 
F.C.C. 2d 185, 217 (1968). Thus, WMCN abandoned its UHF permit, 
which appellant here has always been free to do, and WBMG went on 
the air and remained on the air, which appellant has failed to do. 
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In sum, the issue here is not whether the Commission 
could, if it chose to do so, extend the permit but whether its 
refusal constitutes an abuse of discretion. We submit that 
under the circumstances of this case it was well within the 
Commission's discretion to conclude that economic uncertainties 
and the token efforts undertaken by Channel 16 in recent years 
were insufficient grounds for granting a tenth extension of time 
to construct, 


II, SECTION 319(a) OF THE ACT DOES NOT ENTITLE 
| TL 16 TO AN EVIDENTIARY HEARING WITH 


RESPECT TO ITS APPLICATION FOR EXTENSION. 


The Communications Act does not require an evidentiary 


hearing as a matter of right before a request for extension of 


time to construct can be denied. Section 319(b) instead provides 
that, absent circumstances beyond the applicant's control, con- 
struction permits "will be automatically forfeited" if the 
station is not ready for operation within the time prescribed by 
the Commission. Channel 16 seems to argue nonetheless (though 
without citing any statutory basis for its claim) that it is 
entitled to an evidentiary hearing before its construction permit 


ean be cancelled. The Commission repeatedly passed on and rejected 
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this contention (R. 14, 28-29. 36-37, and 59; A. 33, 45-46, 76-77 


and 95 ) on the ground that there are no questions of fact here 
which require resolution by a hearing. See Joe L. Smith, Jr., 
Inc., on reconsideration, 1 F.C.C, 2d 666 (1965). 

Appellant appears to contend that future market con- 
ditions in Providence constitute a material issue of fact calling 
for a hearing. However, the cause of Channel 16's delay was the 
only issue material to the Commission's decision and that cause 
was Channel 16's judgment not to go ahead, not the conaseton of 
the market Under the circumstances the Coemtaatonicave 
Channel 16 a full opportunity to present its position by written 
submissions and oral argument, Plainly, however, it was entitled 
to no more. The Commission is not obliged “to waste time on 
applications that do not state a valid basis for a hearing.” 
United States v. Storer Broadcasting Co., 351 U.S. 192, 205 
(1956). : 

As we have indicated above the condition of the market 


in Providence plainly provides neither a basis for the extension 


EERE REST EE a eT H 

23/7 Channel 16 seems to contend that the Commission's hearing 
processes should be employed to guarantee its specific competi- 
tive security, but no support is offered for this contention 
that the administrative process is dedicated to the private, 
business interests of its permittees. 
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of time which appellant here requested nor a question of fact 
requiring resolution at hearing. Nonetheless, throughout its 
brief, appellant has endeavored to relate the competitive inter- 
action of CATV and UHF in the Providence area to its requested 
extension, In light of this insistence, we set forth the follow- 
ing by way of a brief response, 

In regard to the actual CATV picture in Providence, we 
invite the Court’s attention to the fact that in June 1967, when 
Vision Cable Co. determined to embark upon CATV activity in the 
Providence area, Channel 16 was holding its permit under its 
eighth extension of time and was in the process of amending its 
application for modification of its permit. At this time the 
Commission's Second Report and peed on CATV was in effect. 
Under its provisions no hearing was required prior to Vision 
Cable’s carriage of local (Boston, Worcester and Providence) 
television signals in the Providence area. However, several 
Providence TV stations petitioned the Commission for special relief 
under its CATV rules, 47 CFR 74.1109(£) (1968). Channel 16 filed 


a supporting statement (R. 137; A. 19)- 


ee 
24/ 2 F.C.C. 2d 725 (1966); 47 CFR 74.1101-74.1109 (1968). 
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The Commission recognized the possible future impact of 
Vision Cable's proposal and, since it believed it had a fim 
commitment from Channel 16 to be on the air within approximately 
six months, it froze Vision Cable’s CATV development and deferred 
consideration of permanent relief until Channel 16 ommanced 
operation. By September of 1968, however, it became clear that 
Channel 16 would not be on the air in the foreseeable future, 
since it had decided not to complete construction. The Commission 
then determined that delay in exploring Vision Cable's proposals 
for Providence was no longer warranted and designated the Vision 
Cable proposal for hearing to determine whether it would have a 
significantly dampen ing effect on future interest in UHE 
Channel 16. Appellant was made a party to that hearing? 

On December 13, 1968, for reasons well articulated by 
this Court in Paducah Newspapers, supra, 414 F.2d at 1185-89, 


the Commission ordered all evidentiary hearings on CATV impact on 


major markets to be halted. Notice of Proposed Rule Making and 


“S76n— 
25/ 
Notice of Inquiry, 33 Fed. Reg. 19028, 15 F.C.C. 2d 417 (1968). 


Under the interim CATV policy adopted in this Notice of Inquiry, 
Vision Cable was and remains prohibited from carrying Boston and 
Worcester signals in the Providence market. Notice of Inquiry, 
supra, 33 Fed. Reg. at 19036, 15 F.C.C. 2d at 437. Vision Cable 
has sought no special relief from this freeze. Thus December, 1968 
marked the beginning of the most foreseeably propitious period for 
the inception of a new UHF service in Providence. We stress, 
however, that Channel 16 chose not to take advantage of this 
opportunity to go on the air without any competition from CATV 


(R. 34; A. 75 ). 


25/ Appellant’s reliance (brief pp. 16-17) on Ashbacker Radio 

Corp. v. F,C;C., 326 U.S. 327 (1946), Northwest Airlines v. C,A,B., 
90 U.S. App. D.C. 158, 194 F.2d 339 (1952), and. Carroll Broadcasting 
Go. v. F,C,Cs; 103 U.S. App. D.C. 346, 258 F.2d 440 (1958), is 
totally misplaced, The Commission recognizes that CATV can, if 
unregulated, have an economic impact on UHF detrimental to the public 
interest and it has "set forth as our goal the orderly and healthy 
growth of both [UHF and CATV] services and we believe that our 
proposals [Notice of Inquiry, supra] are directed to achieve that 
goal™ (R. 37). The Commission has determined that CATV and UHF 
need not be mutually exclusive and that a “combined mix [of CAIV 
and broadcasting] would markedly promote the Congressional goals 

set out in Sections 1, 303(g) and 307(b) of the Communications Act 
of 1934, as amended.” Letter to Senator McClellan, February 12, 
1969, FCC 69-144, p. 3 (Appendix C). The present and proposed means 
of achieving coexistence between CATV and UHF do not contemplate 
evidentiary hearings. See Notice of Inquiry, supra, 33 Fed. Reg. 

at 19035-19037, 15 FsC.C. 2d at 436-439. In the face of appellant's 
total failure even to address itself to the issue of why it feels 
that the Commission's CATV policies embodied in the Notice of Inquiry, 
supra, are insufficient to protect the public's interest--appellant 
always has been and still is free to participate in the Commission's 
rulemaking--the Commission was correct in denying appellant's 
hearing request. See American Commercial Lines v. Louisville & 
Nashville R.Rj, 392 U.S. S7L (1968); Pikes Peak Broadcasting Co. 

v. F,C:C;, Case No. 22,003, D.C. Cir., slip opinion pp. 15-16, 
March 24, 1969, cert. denied 395 U.S. 979. 


=) = 


In sum, appellant has failed to demonstrate the public 
interest need or desirability for an evidentiary hearing, and it 


was neither error nor abuse of discretion for the Commission to 


declare appellant's construction permit forfeit. without such a 


hearing. 


CONCLUSION 

The history of Channel 16 makes it clear that we are here 
concerned with an applicant who is unwilling to proceedletn the 
face of any risk. The station went off the air in 1955, allegedly 
unable to cope with the competition it faced from VHF television. 
It has now determined not to resume operations for fear of the 
competition it may suffer from CATV. The all-channel receiver 
legislation, 47 U.S.C. 303(s), was enacted to alleviate the VHF 
problem and foster UHF development. And the Commission itself 
has shown its willingness to halt the expansion of CATV where 
this will prove harmful to the development of UHF. See e.g-, 
Midwest Television, Inc. v. F.C,C., supra. We respectfully 
submit that under the circumstances the time has surely! come 
when Channel 16's failure to construct warrants forfeiture of 


its permit. The Commission need not allow one of its 
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authorizations to remain indefinitely in the hands of a permittee 


who says he wants to swim but refuses to put his toes in the 


water. The Commission's Orders should, accordingly, be affirmed. 
Respectfully submitted, 


HENRY GELLER, 
General Counsel, 


JOHN H, CONLIN, 
Associate General Counsel, 


LENORE G, EHRIG, 
D, BIARD MacGUINEAS, 
Counsel. 


Federal Communications Commission 
Washington, D. C. 20554 


February 18, 1970. 


APPENDIX A 


47 U.S.C. 319 


(b) Such permit for construction shall show 
specifically the earliest and latest dates between 
which the actual operation of such station is expected 
to begin, and shall provide that said permit will be 
automatically forfeited if the station is not ready | 
for operation within the time specified or within such 
further time as the Commission may allow, unless pre- 
vented by causes not under the control of the grantee. 


APPENDIX B 


47 CFR 1.534 Application for Extension of Construction 
Permit or for Construction Permit to | 
Replace Expired Construction Permit. | 


(a) Application for extension of time within which 
to construct a station shall be filed on FCC Form 701. 
The application shall be filed at least 30 days prior to 
the expiration date of the construction permit if the 
facts supporting such application for extension are known 
to the applicant in time to permit such filing. In other 
cases, an application will be accepted upon a showing 
satisfactory to the Commission of sufficient reasons for 
filing within less than 30 days prior to the expiration 
date. Such applications will be granted upon a specific 
and detailed showing that the failure to complete was 
due to causes not under the control of the grantee, or 
upon a specific and detailed showing of other matters 
sufficient to justify the extension. | 


APPENDIX C 
“FEDERAL COMMUNICATIONS COMMISSION, 
WASHINGTON, D.C. 20554 FCC 69-144 
February 12, 1969 27521 


IN REPLY RErcrk TO; 


3300 


Yonorable John L, McClellan 

United States Senate 

Chairman, Subcemaittee on Patents, 
Trademarks, and Copyrights 

Committee on the Judiciary 

349A Scnate Office Building 

Washington, D.C, 20510 


Dear Mr, Chairman: 


X have your letter of January 30, 1969, stating that the Subcomnittee 

on Patents, Trademarks and Copyrights currently is actively engaged in 
the drafting of the cable television copyright section of the legisla- 
tion for a general revision of the copyright law; that if a fair and 
workable resolution of this complex question is to be achieved, there 
must be a cooxdinated approach by the Congress, the Federal Conmanica- 
tions Coumission, and other appropriate goverment agencies; that you 
fully reserve your position concerning the authority of the Commission 
to proceed eas indicated in the Notice of Desomber 13th; and that "in 
order for the fubcomnittce to proceed with the drafting of R copyright 
CATV provision and to report a copyright revision bill at the earliest 
feasible cate in this session of Congxess, it will be necessary for 

the Subcommittee te receive a statement from the Commission! clarifying 
its anticipated future course of action with respect to the! regulation 
of CATV systeus if legislation is enacted providing for the! payment of 
reasonable copyright fees by CALV systems, and including other necessary 
and épprepriate provisions to elininate those conditions of CALV opera- 
tions which the Comaission regards as ‘unfair competition, '" 

Lhe Comnission greatly appreciates your letter and is most desirous of 
cooperating with your Subcoraittee and all other interested Congressional 
comaittecs to achicve resolution of this important question, Indeed, 

@s your letter notes, the Commission's December 13th Netice) pointed 
specifically to the Congressienal activity concerning copyxight revision 
and stated thot such revision, dealing as it mast with concepts such as 
adequately and inadequately served arcas, might well be a weld of cepy- 
right and comminications policies, and ", . . would thus constitute, to 
& Significant degree, the legislative guideline which the Commission has 
long sought: and would welcome in an important new field such es CAV" 
(paragreph 39). 


Honorable John L. McClellan 


We turn now to your specific request that the Cownission clarify its 
anticipated future course of action, "if legislation is enacted provid- 
ing fox the payment of reasonable copyright feces by CATV systems, 
including other necessary and appropriate provisions to climinate those 
conditions of CATV operations which the Comnission regards as ‘unfair 
competition!" We recognize our responsibility to be of assistance to- 
the Subcommittee and, based upon our present experience and knowledge, 
including the oral proceedings just held, will therefore endeavor to 
clarify our future policies, in the above-described event, as fully as 
we are able at this time. The latter qualification is compelled by the 
consideration that we simply do not know whether or not the outstanding 
proposals will be adopted, and will not be in a'position to make such 
a judgment until there has been consideration of the comments still to 
be filed with respect to these proposals. Indeed, were we to express 
a firm opinion at this time with respect to our ultimate course, we 
would be acting inconsistently with the requirements of the Administra- 
tive Procedure Act, which specifies that rules shall be formulated only 
after consideration of written coments, Also, we have called for 
suggestions and counter-proposals, with some already submitted, and 
must majntain en open and flexible attitude toward such suggestions, 
Finally, in this connection, we must also point out that ‘it is most: 
aifficult to clarify future agency policies in the absence of a clear 
delincation of what precisely the copyright legislation would contain, 
Subject to these reservations, we turn now to your request, 


Smaller Markets, In the so-called smaller markets (or, in copyright 
terms, the "inadequately served market"), we do not believe that we 
would pxopose, in the event of the legislation of the type you pre- 
suppose, to make basic changes in the carriage and same-day non- 
duplication rules, which we have employed as a means to integrate CATV 
operations in a fair and orderly manner with the nationwide television 
system, It may be that the copyright revision would affect the non- 
duplication mle, and we would of course make any appxopriate conforming 
modifications. We would continue to explore the desirability of the 
proposals in Part IIT, Section C; paregraphs 56-58 of our December 13th 
Notice, The so-called “leap-frogging" proposal is bascd upon alloca- 
tions considerations, not unfair competition. Similarly, the proposal 
in paragraph 57 is also not based upon unfaix competition but rather 
upon the question whether a station in, for example, Riverton, Wyoming, 
should face a plethora of signals or whethex CATV operations in such 
an arca should be Jimited to bringing in the full network services, an 
independent, and an educational station, The daager to the public 
interest is the possible elimination or crippling of the only local 
television station(s), serving the substantial populations not reached 
by the cable, including those in the rural areas, 


It is our understanding that the copyright revision vould contemplate 

a rcasonable compulsory license for CAUV systems operatiug in such areas 
(e.g., & compulsory license Co bring all the Denver signals into the 
Riverton arca), We have favored such an arrangement in our previous 
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comments, We continue to do so, and do not belicve that there is any 
significant: conflict in this respect between the direction of the copy- 
right revision and that of our regulatory processes, 


Major Markets, In the major markets (or “adequately sexved" arcas in 
copyright terms), there is a different kind of problem, In the 
Philadelphia example, used in our prior reports, it is principally the 
question whether the new independent UF stations will be crippled by 
large-scale CATV operations carrying New York signals, We have stated 
that such CATV operations should coupete in a fair manner, and 
specifically that it is anomalous for the UH stations to bid in the 
competitive IV programning market for theix product, while the CATV 
systcm stands vholly outside that market, We therefore assume that the 
copyright legislation would remove that anomaly, and that these large- 
scale CALV operations would then obtain their program product in a 
manner fairly comparable to that followed by the broadcasters, In 
short, the CATV operatox would offer excellent reception of local signals 
(ineluding color which is becoming so increasingly important), a number 
of automatic services (news ticker, weather, time, stoce brokerage 
information, etc,), and would originate programming, both of a local 
public service and.of a general entertainment nature (with|the possi.- 
bility of CALV networks linked by microwave facilities), The questio: 
of whether commercials would be allowed generally or with some Jimita- 
tions is an open watter being explored jin the rule making. 

We have indicated a tentative belicf that this type of cATY operation, 
descxibed in paragraph 6 of the December 13th Notice (and see also Part 
IL"), would serve the public interest and propose to promote its 
emergence, We now think that its emergence would be consistent with 
the continued important contributions which local TV broadcast service 
makes, and indeed that the combined mix would markedly promote the 
Congressional goals set out in Sections 1, 303(g) and 307(b) of the 
Comaunications Act of 1934, as amended, 


A question has arisen whether instead of the above type of operation 
resulting, the predominant pattern would be that large IV stations, 
for example in Rew York and Los Angeles, might seek and obtain the 
rights from copyright owners to authorize carriage of thein programs 
to CATV systems throughout a large region or the entire natien, with 
the exception of specified major markets; or such arrangements with 
copyright: owners might be mide jointly by the large iV stations and 
CATY systems, or finally by CATV systems, acting alone or! jointly, 
These questions have also arisen in connection with the Comnissiion's 
retransmission consent proposal in Docket No, 18397, In the oral 
procecdings, it was asserted by sone that some of the aboye situations 
would result, and by others, such as the representative of the copy~ 
right owners, that they would not, At this preliminary stage, we are 
unable to evaluste definitively the likelihood or the congcquences of 
such developments to the public jatexest ‘in the light of our previous 
reports in this area. Further exemination of these questions is 
clearly called for, 
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Since, however, we have stated our present belicf that we should promote 
the CALV operation described in the first two paragraphs in this section 
on major markets, the issue arises as to what areas are encompassed in 
this category, as distinguished from the smaller market category. We 
have set forth proposals in this respect, to be explored in Docket No, 
18397. In the event of the copyright revision which you postulate, we 
would conform our policies to those of the revision, provided of course 
that the revision represented Congressional action taking into account 
also the conmunications aspect of the CATV problem,, In that event, the 
Commission belicves that it would be required to conform its policies 

in this respect, in order to follow the Congressional determination set 
out in the new law, Stated differently, the matter would still be 
appropriate for Commission consideration only if Congress, in enacting 
the copyright law, asserted in the legislation or in legislative reports 
that it had approached the problem solely from the viewpoint of copy- 
vight consideretions and had not taken into account the communications 
policy aspects, leaving such matters still opcn fox Commission considera- 
tion under the Communications Act of 1934, as amended (see Southwestexn 
Cable Co. v. FCC, 392 U.S, 157, 178 (1968)), As stated in our December 
13th Notice, we strongly hope that Congress will enact a law which will 
be a meld of copyright and comnunication policies, We agree with the 
thrust of your letter that the copyright and communications regulatory 
approaches are closely intertwined, 


In short, we would hope to participate in the Congressional considexation 
of the matter, to urge our position upon the interested Congressional 
committees and be as helpful as possible to such committees, and then 

to act conscientiously and promptly to revise our policies to reflect 
whatever legislative determination Congress may make. 


Finally, we believe thet we would retain the carriage rule as set forth 
in Section 74,1103(a), subject to any modification called for because of 
the overlapping market concepts resulting either fxom the rule making or 
- a Congressional. copyright-comiunications revision, It is also belicved 
that the same-day ‘non-duplication requixement, applicable in practical 
effect only to network programming, would be retained, subject to the 
effect of any copyright-communications revision on this matter, 


CONCTUSTON 


The foregoing represents, we believe, as much clarification of future 
policies as is possible, Necessarily, proposals such as that respect: 
to "leap-frogzging", that in paragraph 57, and the policies being 
exploved in Part JIL and Part V of the Decowber 13th Notice cannot now 
be delineated, before submission and consideration of comments and, in 
all likelihood, the holding of further oral presentations, “As to all 
these mttcis, we would welcome whatever guidance Congress might afford. 
Ghis is clearly an important new area which Congress may wish to 
consider in depth anc then specify 2ppropriate legislative standaxds,. 


Honorable John L. McClellan 


Our policy objectives are clear. The policies set. forth in our CATV 
reports, after analysis of the economic impact: and unfair competition 
aspects, seck to promote and maintain the’ broadcast service, with its 
valuable contribution to the American public, and particularly service 
to all within the range of the broadcast station, whether inthe rural 
arca or in the poorest ghetto, On the other hand, cable television 
makes a marked public interest contribution in underserved areas and 
affords the oppoxtunity for new and novel diversity in the adequately 
served area, The issue is whether our proposals designed to achieve 
these objectives are well-conccived, and on that critical issue, we 
again welcome review by the Congress, 
| 

We believe that the role which your Subcommittee has assumed|is a most 
vital one. The elimination of the unfair competition aspects of present 
CATV operation vis-a-vis the broadcast industry whose signals it carries 
is the necessary base for the greatly expanded growth of the CATV 
industxy which we envision, It is the basis for the application of 
much needed market: forces. ‘ 


Finally, we note your statement that in the absence of clarification by 
the Conmission, the Subcommittee might have to schedule a public hearing 
to revicw those aspects of the Comnission proposals which involve 
mattexs coming within the jurisdiction of the Subcommittee, We hope 
that the foregoing does clarify our position and is helpful, We also 
would be pleased to supply information in any manner convenient to the 
Subcommittee, Our aim, we emphasize, is to be as helpful as! possible 

in effecting an carly resolution of this matter which will best serve 
the public interest, ; 


This letter was adopted by the Comntaston February 12, 1969; 
Commissioner Bartley absent; Conmissioner Johnson abstaining from 


voting. 


BY DIRECTION OF THE COMMISSION 


Rosel H, Hyde 
Chairman 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,399 
CHANNEL 16 OF RHODE ISLAND, INC. 
Appellant, 
Vv. 


FEDERAL COMMUNICATIONS COMMISSION 
: Appellee. 


ON APPEAL FROM ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


REPLY BRIEF OF APPELLANT 


The Commission has taken unwarranted liberties with the 
facts, in some instances going out of its way to slant--if not dis- 
tort, and in others, gratuitously to seize upon wholly immaterial 
matters and matters which have no relationship to the grounds upon 
which the Commission purported to deny Appellant's application. 

The Commission seems intent on questioning Appellant's 
motives in suspending operations of its Station WNET in 1955 by 
suggesting doubt as to whether such suspension was caused by economic 
and competitive handicaps beyond Appellant's control (Brief pp. 2, 
27).— If there is any undeniable fact in’the history of UHF, it is 


that Appellant's UHF station, like scores of other UHF stations which 


1/ References to "Brief" refer to the brief of the Appellee, Federal 
Communications Commission. 


2- 


were placed in operation in the early fifties, was destroyed, after 
: | 

suffering losses of hundreds of thousands of dollars, because of the 

impossibility of successful competition against VHF stations in the 


1/ 
same and nearby markets. In the past, the Commission has acknowl- 


edged this time and again and it is, therefore, hardly proper for 


it to raise a doubt that such was the fact.- 

The Commission repeatedly refers to the allegedly great 
number of extensions which Appellant has been granted: (It says 
"nine," going on "ten.") (Brief pp. 1, 6, 13) Here it has slanted 
the facts. Four of the extensions came about while ‘Appellant's sta- 
tion was being constructed and while it was in actual operation in 


1953, 1954 and 1955. In those days, the reason why construction 


* 


permit extensions became necessary was not, as the Commission implies, 
because of delayed construction but because the facilities constructed 
for Station WNET were "interim" facilities which were somewhat differ- 
ent than those specified in the original construction permit. This 
was necessary because of the non-availability of the specified equip- 
ment in those days. Indeed, at that time virtually all TV stations 


VHF as well as UHF, began operation and operated for many years with 


. | 
such "interim" facilities and, like Appellant, were required to apply 
| 


——_—$—$—$ 


1/ Both the Senate and House Reports on the All-Channel Receiver 
Law (47 U.S.C. 303(s)) indicated thet roughly one hundred UHF sta- 
tions had gone into operation and had subsequently buckled under the 
intense competitive pressure of VHF stations. (Senate Report 1526, 
House Report 1559, 87th Congress, 2nd Session, 1962). The Senate 
Report summed up the bleak UHF picture by saying:. "Very few UHF 
stations have dared to go on the air; of those that! have, 100 had 

to give up and are now dark." 
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for and obtain many extensions of the original construction permit. 
Four other extensions, in 1955 and 1966 were extensions granted 
routinely to UHF stations throughout the country which had gone 
into operation and had been forced off the air. It is hardly fit- 
ting, therefore, for the Commission to try to cloud the issue by 
engaging in a numbers game of counting Appellant's requests for 
extension. 

The Commission attributes the long delay in the processing 
of Appellant's August 1965 BELLE CLCN as amended, to "deficiencies 
in the application." (Brief p. Wy Later, it refers to Appellant's 
"perfecting" its application (Brief p. 13). Appellant does not 
profess to know the reasons for the long delay, but takes strong 
exception to the assertions in the Commission's brief to the effect 
that it was because of deficiencies in Appellant's programming 
proposes and engineering that the long delay in processing occurred. 
The Commission's decisions under review herein contain no reference 
to any such "deficiencies." 

The Commission, in the decisions under review, purported 
to discard, as a ground for denying Appellant's application, the 
Appellant's alleged "specific and unqualified commitment .. . to 


have an operative station on the air within six months of grant." 


1/ The reference is to a footnote in the Commission's decision 
attributing the delay to an apparent violation of the duopoly rule. 
The Commission cites no record source for its statement (Brief p. 4) 
that "in late 1965 a 30% stockholder had to divest himself of all 
interest in Channel:16." Nor does it identify the "30% stock- 
holder." 


pat ae 


Now, the Commission in its Brief (Brief pp. 6, 7, 10, Haile 7/5 2L3})) 


openly reverts to this as a ground justifying the Commission's: 

denial of Appellant's application. It is, therefore, to be fairly 
assumed that Commissioner Cox correctly stated in his dissent (R. 39, 
A. 35)" that the Commission's decision was actually predicated on an 
adverse resolution of a controverted issue of fact concerning Appel- 
lants alleged misrepresentation of its intention to proceed to con- 
struct, a ground which the Commission purported to disclaim as a 


Th, 
reason for the denial. (R. 35, 36, f.n. 4, A. 34, 


77 
32) Despite 
such disclaimer the Commission now brazenly argues that Appellant 
represented that it “would promptly resume operation when such appli- 
cation was granted." (Brief 13) | 

The Commission ridicules Appellant's references to a number 
of indicia of the sincerity of Appellant's desire to reactivate 
Channel 16. It argues that the tower was kept Lighted only because 
this was required by law. The Commission has chosen to misconstrue 
our assertions concerning the WNET tower. Our point was that one 
who does not sincerely desire or expect to reactivate a station would 
hardly continue to bear the cost of maintaining an idle antenna tower 
for almost fifteen years and the expense of painting and lighting it. 
There has never been any law which required the tower to be kept or 
which prevented Appellant from dismantling and selling it in order 
to recover some of its cost rather than to Connie! co bear, year- 
in and year-out, the substantial expense of ahaa it. The 


. é ' 
Commission apparently does not doubt Appellant's purpose in keeping 


available its studio-transmitter quarters, or question Appellant's 
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motives in buying additional land at suostantial cost, and making 
other expenditures not normally made by permittees without bona 
fide desire to reactivate a suspended operation. It simply dis- 
misses these facts, as "hardly a weighty equity" in Appellant's 
favor (Brief p. 17, f.n. 16) without addressing itself to the 
question of whether such conduct is or is not indicative of "bona 
fides." ) 

The Commission argues that if economic uncertainty were 
held by the Commission to justify delay of construction, there would 
be “extensions ad infinitum. ... bringing to a permanent halt UHF 
development" (Brief p. 18). But Appellant is not contending that 
any economic uncertainty, however caused, justifies delay of construc- 
tion. If it were the case here that the matter of competitive inter- 
action of CATV and: UHF are beyond any area of legitimate Commission 
concern, the Commission could soundly argue that such economic forces 
are not pertinent to a determination of whether there should be an 
extension of a UHF permit. But the situation before the Court on 
this appeal is one,in which the Comme aoe has clearly and 
directly undertaken, pursuant to law, -not only generally but in 
the very factual situation involved in this appeal, to determine the 
permissible degree, if any, of competitive inter-action between CATV 


and _UHF. 


1/ United States v. Southwestern Cable Co., 392 U.S. 157 (1968). 
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Ce 


The Commission has squarely assumed the responsibility of 
deciding whether the public interest requires that cary in Providence | 
either be curbed in order to assure the successful peeeemrecion of 
a station on Channel 16 or be permitted to proceed without restriction. 
In ordering an evidentiary hearing on the Vision Cable proposed opera- 
tions, the Commission has acknowledged and RaMESEC 5 by the inclusion 
of a specific issue on this point in the Vision Cable proceeding 
that the successful activation by anyone of a station on Channel 16 
in Providence necessarily depends upon what the Commission itself 
may decide in that proceeding. Yet, when the Appellant, because a 
similar kind of competitive inter-action once before drove its sta- 
tion off the air with heavy financial losses, seeks to delay reactiva— 
tion of a station on that same channel until the Commission makes 


such decision, the Commission argues that the delay is a matter 
within Appellant's, not the Commission's, control! 

The Commission (Brief p. 21, f.n. 22) feebly attempts to 
distinguish Thames Broadcasting Co., 29 F.C.C. 1110, on..the ground 
that there the Commission did not grant, but instead deferred 
decision on two extension requests until the conclusion of pending 
rule-making proceedings. The attempted distinction is no distinction 

at all since, legally and practically, deferment of action is no 


aifferent from an extension. In any event, it was! unmistakeably clear 


that Appellant's request was in effect the same as one for defer— : 


ment of action on its application pending resolution of the pending 
, 


? 
CATV rule-making. (R. 41, A. 3#) 


— in 


The Commission argues that the problem of CATV-UHF inter- 
action "does not promise to be resolved tomorrow" and that other 
technological advances may come along some day by reason of which, 
UHF permittees might, presumably, similarly claim the right to 
extensions should an extension be granted in the seecontacasen The 
short answer is that it is literally inconceivable that there can be 
any situation comparable to the instant one. Virtually all--if not 
all-- of the UHP permittees who once operated UHF stations which 
were forced off the air have either voluntarily given up their per- 
mits or assigned the permit to others. In any event, if there should 
develop in the future situations comparable to the instant one and 
where the permittee's survival depends upon other action which might 
be taken by the Commission, the Coumissdion does not explain why 
it would be so evil for the Commission to extend the permit or defer 
action on the request for extension. 

Tne Commission argues that the Communications Act accords 
no right to an evidentiary hearing on a request for extension of a 
permit. The right to an evidentiary hearing does not stem exclusively 
from statute but arises also as a matter of due process where there 
are substantial issues of material fact, particularly in a situation 
involving a valuable license eens Indisputably, whether Appel- 


lant's authorization be called a construction permit or special 


temporary authority (Communications Act, Section 3(bb), 47 BESECISS 


1/ See, e.g., Goldsmith v. U. S. Board of Tax Appeals, 270 U.S. 
PER CIS2OY=. - = =e 
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(bb)),* Appellant had valuable "license rights." Indisputably, there 


were substantial issues of material fact as to whether Appellant 

can successfully reactivate its station in the evens of establish- 
ment of the proposed CATV operations. The Commission itself expressly 
acknowledged the existence of substantial issues of material fact, 
requiring an evidentiary hearing, to enable it to determine whether 
Vision Cable's CATV operations should be permitted, (R. 320-23, A. Spas 
even though there is no statutory requirement for an evidentiary 
hearing in such a situation. Hence, it is OSS Seize for 

the Commission to take the position that the resolution of the very 
Same question in connection with Appellant's application to defer 
reactivation of its station does not require evidentiary hearing, 

or that such question was irrelevant to a proper decision on that 
application. The Commission has recognized, as it lawfully must, 

that despite the absence of a statutory requirement, an evidentiary 
hearing must be held, where substantial issues of material fact must 


1/ 
be resolved. 


1/ See e.g., Rollins Broadcasting Co., 28 F.C.C. 103, 19.R.R. 174a (1960) 
Ine Commission fails to address itself to Appellant's contentions 

as to mutual exclusivity of UHF and CATV in a specific situation, 

as distinct from general rule-making. It does not attempt to explain 
why. there is no mutual exclusivity in a situation such as the Provi- 
dence situation where, if it should be found that a UHF station can- 

not survive the competition of CATV. the Commission will be required 

to decide whether the public interest mignt be better served by 
permitting CATV entry even though it means the failure of the UHF 
station. . 


* Inaccurately cited by Appellant in its mdin brief (page 5, footnote 
1) as Section 3 (cc). Text is appended. 
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The Commission's argument that action in December 1968, 


halting CATV evidentiary hearings created the “yropitious" climate 
"for the inception of a new UHF service in Providence," implicitly 
admits that the Commission does in fact control the forces upon which 
the reactivation of Appellant's station depends. However, such 
action hardly affords any potential UHF operator in Providence the 
slightest assurance that the Commission expects to prevent CATV 
entry in Providence for one month, one year or X years. The Com- 
mission's action in December of 1968 gave no greater assurance or 
indication of whet the Commission might eventually do about CATV 
in Providence, than its indecisive action of one year earlier, almost 
y, December 15, 1967, deferring for six months, action on 
Vision Cable's proposal. Indeed, the 1968. action created even 
more uncertainty as to whether CATV entry will eventually be per- 
mitted, md was a further reason justifying extension of or defer- 
ment of action on Appellant's application. 

The Commission is in error in its contention that requests 
for extension of permits may not be challenged by outside parties 
(Brief p. 17, f.n. 16). In MG-TV/ the Court stated that such 
challenges could not be made by means of a "petition to deny." 


But Section 1.587 of the Commission's Rules expressly provides 


:l/f MG-TV v. F.C.C., U.S. >» 408 F.2d 1257, 
14 RR. 2d 2113. 
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for objections by any person to any application for an instrument of 
authorization other than an application for license pursuant toa 
construction permit. (47 CFR 1.587) . 

The Commission in one breath contends that Appellant is 
not foreclosed from applying for a new construction Deraniite at some 
time in the future (Brief p. 20) and in the next concedes that, under 
Rule 1.519 Appellant will be barred from applying for such a permit 
for at least 12 months. If the Commission should, more than 12 
months hence, vrohibit CATV operations in Providence, it is not 
unlikely that the permit for Channel 16 would be much sought after 
by other applicants. This would make it necessary to hold long 
comparative proceedings with the likelihood of a far greater delay 
in eventual reactivation of the Channel than may result from 
extension of Appellant's permit, or deferment of action on the 
request for extension, until the CATV proceedings are resolved. 
Moreover, there can be no certainty that the station will promptly 
be constructed and placed in operation prior to conclusion of the 


CATV proceedings should another applicant seek and be granted the 


permit for Channel 16 prior to finai resolution of such proceedings. 


1/ The Commission improperly contends that Appellant's purpose is 
Teo sit indefinitely on its permit in order to reap the benefits 

of transferring that permit" (Brief p. 17, f-n. 16). The Commission 
here stoops to advocacy by fabrication. No such purpose was attri- 
buted to Appellant by the Commission in the decisions under review 
(See Securities and Exchange Commission v. Chenery Corp., 332 U.S. 


194 (1947)); nor is there a shred of evidence of any such purpose. 
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WHEREFORE, Appellant respectfully renews its prayer that 


this Court reverse the Commission's action and remand the case to 


the Commission for appropriate action. 
Respectfully submitted, 


CHANNEL 16 OF RHODE ISLAND, INC. 
Appellant 
Byiteee 
Benedict P. Cottone 
Neal D. Peterson 
Douglas A. Anello 
David Meyers 


Cottone and Peterson 
1730 M Street, N. W. 
Washington, D. C. 20036 
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PERTINENT STATUTES | 


Communications Act of 1934, as amended, 47 U.S.C. 


Section 153 (bb): | 

"Station license," "radio station license," or "license" 
means that instrument of authorization reguired by this 
chapter or the rules and regulations of the Commission 
made pursuant to this chapter, for the use or operation 
of apparatus for transmission of energy, or communica- 
tions, or signals by radio, by whatever name the instru- 


ment may be designated by the Commission. ; 


